From the Office of the General Counsel

Wisconsin makes significant changes to
HIV consent and disclosure requirements

consent forms? On May 6,

2010, Wisconsin laws related
to consent for HIV testing and
disclosure of results significantly
changed, eliminating the need for
a separate written consent for HIV
testing.! Under the new law, physi-
cians and other health care provid-
ers may conduct HIV testing after
giving a patient the opportunity
to opt out, but no written consent
is required. A number of other
changes to the law related to HIV
testing and disclosure of test results

Is it time to recycle your HIV

have also been made.

History

The new law was a result of a bipar-
tisan effort to bring Wisconsin law
in line with current recommenda-
tions from the Centers for Disease
Control and Prevention (CDC)
designed to remove barriers to test-
ing and promote earlier diagnoses.
In 2006, the CDC began recom-
mending that health care provid-
ers exercise “opt-out screenings,”
in which an HIV test is performed
after notifying the patient that it
will be performed unless he or she
elects to decline or defer the test-
ing.2 In this type of opt-out screen-
ing, assent is inferred unless the
patient specifically declines test-
ing, and no specific written consent
is needed.
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According to testimony given in
support of the new law, by January
2010, 42 states had adopted laws
allowing for this informed consent
procedure, with Wisconsin being 1
of the 8 exceptions.? The new law
brings Wisconsin in line with the
majority of states in the country
and with CDC recommendations.

Procedure for Obtaining
Consent
While written consent for HIV
testing is no longer required, health
care providers (as well as blood
banks, blood centers or plasma
centers)
tain requirements are met. First,
patients must be notified that the
test will be performed and that
they may decline it.+

Second, the provider must offer
the patient a brief oral or writ-
ten explanation or description of
HIV infection, HIV test results,
requirements for reporting HIV
test results, treatment options for
a person who has a positive result,
and services provided by AIDS ser-
vice organizations and other com-
munity-based organizations for
persons who have a positive HIV
test result.5 While this seems like
a great deal of information to pro-
vide, the law also requires that the
Wisconsin Department of Health
Services make materials available to
providers that include this required
information.

Third, if the patient declines the
test, the provider may not use that

must ensure that cer-

fact as a basis for denying services
or treatment to the patient.”

Fourth, the provider must give
the patient an opportunity to ask
questions and to decline the test.$

Finally, the provider must verify
that the patient understands an HIV
test will be performed and must
verify that the patient’s decision
regarding whether to have the test is
not coerced or involuntary.?

Significant Exposure and

Testing Without Consent

The new law has also changed the
rules on “significant exposure” test-
ing— circumstances which
HIV testing may be performed
without the consent of the individ-
ual being tested, for the benefit of

under

a person who has been significantly
exposed to the individual’s bodily
fluids.

Wisconsin already  had
allowed for involuntary HIV testing
and disclosure of results under cer-
tain circumstances, including when
health care providers have a signifi-
cant exposure to the bodily fluids of
an individual under circumstances
that might allow for HIV trans-
mission. This area of law has now
been expanded to include so-called
“Good Samaritans” who assist an
individual at the scene of an emer-
gency or accident. Now, if a Good
Samaritan has significant exposure
to bodily fluids while rendering
assistance to an individual, he or she
may request that the individual be
tested for HIV, regardless of that

law
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person’s consent, and the results of
the testing may be disclosed to the
Good Samaritan.!°

Further, state law previously
required that individuals tested
for HIV in a significant exposure
scenario be given the choice of
whether to be informed of the test
results. Under the new law, how-
ever, individuals tested in this situa-
tion can be informed of the results,
regardless of whether they want
to know.!!

The new law also allows for
physician assistants to certify that a
significant exposure has occurred.!?
This authority had previously
been limited to physicians and
advance practice nurse prescribers.
Physician assistants also now have
the authority to disclose signifi-
cant exposure information to the
state epidemiologist, to administer
court-ordered HIV tests, and to
receive certain HIV results.13

Consent by Minors

The new law also gives greater con-
trol to minors over their own HIV
testing and the disclosure of those
results. Minors who are at least 14
years old now have authority to
consent to or decline an HIV test
and to authorize disclosure of their
HIV test results, regardless of their
parents’ or guardians’ wishes.!4 This
authority previously had been in
the hands of parents and guardians.

Disclosure of Test Results

New procedures are now in place
for disclosing HIV test results, as
well. Authorizations for disclosure
of HIV test results must contain
the name of the patient, the exact
information that may be disclosed,
the name of the person authorized
to make the disclosure, the name of
the person to whom the disclosure
is authorized, the dated signature
of the patient (or the authorized
representative), and the time period

during which the disclosure is
permitted.!s Health care provid-
ers should review their authoriza-
tion forms and ensure that all of
this information is requested.

Further, the mode of HIV
transmission must now be pro-
vided to the state epidemiologist
when reporting a positive HIV
test result.16

Increased Penalties

for Improper Disclosure
Finally, the new law has increased
the criminal fine and civil dam-
ages amounts for violating pro-
hibitions against disclosing HIV
test results without consent and
for wviolating consent require-
ments for HIV testing.!”

Conclusion

The new law is designed to
streamline HIV testing and make
the informed consent procedure
less burdensome for physicians
and other health care providers
while encouraging more patients
to be tested. According to the
Wisconsin Department of Health
Services, HIV infection remains a
significant public health problem
in Wisconsin. In 2009, new cases
of HIV infection in Wisconsin
increased by 11% compared to
2008 and have increased by 32%
since 2001.18 It is hoped that these
changes to the law will help com-
bat that trend.
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